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ORDER

PER ASTHA CHANDRA, JM

The appeal filed by the assessee is directed against the order dated
31.01.2023 of the Ld. Commissioner of Income Tax (Appeals) NFAC, Delhi
(“CIT(A)”) pertaining to Assessment year (“AY”) 2012-13.

2. The assessee has taken the following grounds of appeal:-

“l.  That on the facts and in the circumstances of case and in law, the Ld.
Assessing officer erred in creating wrongful demand amounting to Rs.
48,68,010 in strangulation of particulars of principle of natural justice
and ignoring relevant material available on record.

2. That the Ld. Assessing officer erred in calculating the capital gain on
sale which was never made.
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3. That Ld. Assessing officer calculated the capital gain on sale of property
considering only credits appearing in bank statement and fails to take
under consideration debits appearing in bank statement which reflects
reversal of amount of consideration received.

4. That the Ld. Assessing officer erred in issuing notice u/s 148 (Issue of
Notice where income has escaped assessment) for initiating income tax
proceeding against assesse as there was no escapement of income
because income on the basis of which notice was issued to asseessee
never accrued to the assessee..

5. That no income accrued to the assessee during the period under
consideration, hence is not liable to any tax liability and therefore no
liability under section 234A/B/ C can be raised against assesse.

6. That the Ld. Assessing officer erred in initiating the penalty proceedings
u/s 271(1)(c) as there was no concealment of income by assesse
because the sale of property never completed and income never accrued
to assessee.

7. That the Ld. Assessing officer erred in initiating the penalty proceedings
u/s 271F as the assesse as the income of the assessee during the
period does not exceed the maximum amount not chargeable to tax.

8. That the assesse has neither concealed any particulars of income nor
evaded any tax

9. That assesse being a NRI and senior citizen was not able to respond the
notices, as all the notices were served at Indian address.”

3. Briefly stated, an information under ‘AIR transaction’ was received by
the Ld. Assessing Officer (“AO”) that the assessee had purchased property
for an amount of Rs. 3,07,00,000/- during the AY 2012-13. Since no return
was filed, the outcome on sale of property escaped assessment. Notice under
section 148 of the Income Tax Act, 1961 (the “Act”) was therefore issued on
31.03.2019. During re-assessment proceedings there were no compliance.
The Ld. AO found from the details on record that share of assessee in the
property is 1/5th. Hence, according to Ld. AO total capital gain on account of
sale of property comes to Rs. 61,40,000/- which he added to the income of
the assesee as capital gain and completed the re-assessment accordingly on
total income of Rs. 61,40,000/- on 27.11.2019 under section 147/144 of
the Act.
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4. The assessee filed appeal before the Ld. CIT(A). In written submission
filed by the assessee on 11.10.2021 before the Ld. CIT(A) the assessee
contended that the Ld. AO erred in calculating capital gain on sale which
was never made. It was also stated that the Ld. AO calculated the capital
gain on sale of property considering only credits appearing in bank
statement and failed to take into consideration debits appearing in bank
statement which reflects reversal of amount of consideration received.
According to the assessee, no income accrued to the assessee during the

year, hence, he is not liable to any tax liability.

S. The Ld. CIT(A) decided the appeal on the basis of material on record
and declined to interfere with the order of the Ld. AO. This has brought the
assessee before the Tribunal challenging the impugned addition and

consequent tax demand.

0. We have heard the Ld. Representative of the parties and perused the
record. It is obvious from para 6 of the appellate order that the assessee’s
appeal has not been decided by the Ld. CIT(A) on merits. On the facts and in
the circumstances of the case, we deem it fit, in the interest of justice and
fair play to restore the matter back to the file of the Ld. CIT(A) for decision
afresh in accordance with law after allowing reasonable opportunity of being

heard to the parties. We order accordingly.

7. In the result, appeal of the assessee is treated as allowed for statistical

purposes

Order pronounced in the open court on 31st October, 2023.

sd/- sd/-
(DR. BRR KUMAR) (ASTHA CHANDRA)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 31/10/2023
Veena
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